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Non-Partisan Selection of Judges in Missoura 


A major objective of the Missouri Non-Partisan Court Plan, which bears 
the endorsement and sponsorship of both the American Judicature Society and 
the American Bar Association, has been elimination of political partisanship as 
a controlling influence in the selection of judges. No state in the Union takes 
its politics more seriously than Missouri, and probably the most optimistic 
supporters of the plan did not expect to see it one hundred per cent effective 
in that respect from the start. Even more important than non-partisanship was 
the ultimate objective of getting good judicial material on the bench. 


That the plan has succeeded in this respect is acknowledged by every- 
body. The twenty-six judges appointed during the thirteen years the plan has 
been in operation have been good judges. The average level of their personal 
and professional qualifications has been higher than that of their predecessors 
who became judges under the elective system. And once they are on the bench, 
they are beyond the reach of reprisals by any political organization for their 
judicial acts and beyond the need of partisan political support to retain their 
offices. 


In view of these facts, the friends and sponsors of the Missouri plan have 
been able to contemplate its operation with satisfaction in spite of the well- 
demonstrated reluctance of Missouri governors to make appointments from 
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the opposite political party. The nominating commissions customarily submit 
names from each party, and the governors have not hesitated to pick those of 
their own political faith. 


But not always. In 1950, Governor Forrest Smith did appoint a Republican, 
Walter E. Bennick, to the St. Louis Court of Appeals. That time the nominat- 
ing commission offered only Republican names, but the fact that the governor 
did not object may be taken as an indication that he was not unwilling to 
make an appointment from across the fence with an assist from the nominat- 
ing commission. 


Just a few days ago, on December 3, 1953, a still more heartening prece- 
dent was set. For a vacancy on the Circuit Court for the City of St. Louis, 
the nominating commission submitted the names of two Republicans and one 
Democrat. Governor Phil M. Donnelly, a Democrat, might have chosen the 
Democratic nominee, but instead he deliberately by-passed him and named 
Oswald P. Owen, a Republican, to the post. 


We are not taking this for any more than it is worth. We will not be 
surprised if Governor Donnelly appoints more Democrats in the future, and 
indeed we will be surprised if he doesn’t. But neither do we want it to be 
taken for less than it is worth. 


We have no reason to doubt that each of the twenty-six appointments 
since 1940 has represented the governor’s very best judgment. In the case 
of Governor Forrest C. Donnell, a personal friend, we are very sure of this. 
His judicial appointments were applauded when they were made, and they 
have stood the test of time. We are glad to concede equal sincerity to Govern- 
ors Smith and Donnelly. It is not to be wondered at if in most instances a 
governor or afiybody else would honestly think a member of his own party 
would be better than a member of the opposition. But now we have on record 
a specific instance in which the governor actually did step over party lines to 
pick the man he thought was best, when he did not have to do so. 


It is not necessary that the governor appoint from the other party to have 
a non-partisan plan. If there were such a requirement, the plan would not 
be non-partisan, but bi-partisan. True non-partisanship means complete dis- 
regard of partisan considerations. If Governor Donnelly’s next judicial appoint- 
ment is a Democrat, we may be more sure than ever before that the Democrat 
was the one the Governor sincerely thought was best for the job, for the Owen 
appointment stands as visible proof that this governor can and will appoint 
a Republican if he thinks he should. Every future appointment by Governor 
Donnelly is thus strengthened and dignified by this appointment, and we think 
there is a reason to hope that because of it all future Missouri governors may 
be encouraged to give equal consideration to all nominees, whatever their poli- 
tical affiliation may be. 


December, 1958 
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One CONGRESSMAN told the Commission on Judicial and Congressional 
Salaries that he couldn’t vote for a raise for himself without displeasing the 
folks back home. We don’t believe it. Much higher salaries for labor leaders have 
not been begrudged by union members. They have gotten their money's worth. 
We don't believe the taxpayers are content for business and industry to con- 
tinue to have first pick of top-flight brains and administrative talent. Government 
is our biggest business. To hesitate to pay members of Congress in reasonable 
proportion to what private industry pays those who manage its affairs, while 
expecting them to be responsible for a multi-multi-billion dollar business, is 
indeed to strain at a very young and undernourished gnat while swallowing, 


not just a camel, a herd of elephants. 





Guest Editorial 


THE AMERICAN WAY 


Except for the theoretical argument against 
capital punishment, which certainly should 
be respected, there is no objection to the 
execution of the Greenlease kidnapers. 

In the minds of most Americans the kidnap- 
ers were sentenced to death at the moment 
they ‘confessed their sickening crime. The 
court hearing, which occupied most of last 
week, seemed a waste of time. 

Except that it wasn’t. Aside from a few 
additional gory details, the evidence had all 
been publicized before; the confessions were 
on record; the decision of the jury a foregone 
conclusion; the sentence of the judge a matter 
of certainty. 

Yet one thing stood out in the hearing. 
And, whatever feelings of sadness or ven- 
geance Americans have about this case, it 
was something to be proud of. It was the 
conduct of the Kansas City lawyer, Roy 
Dietrich, who represented Carl Hall. 

Surely no one, except Bobby’s parents, had 
a more difficult role in the hearing. Roy 
Dietrich didn’t choose the role. He was ap- 
pointed by the court to represent Hall, be- 
cause every citizen, however reprehensible 
his crime, however certain his fate, is en- 
titled to justice, of which an important in- 
gredient is counsel in court. 


Roy Dietrich must have been tortured by 
the presence of the Greenleases, their 
friends, and millions of sympathizers as he 
pleaded for the life of the man who destroyed 
their son. Yet plead he did. And magnifi- 
cently. Where there seemed to be no shred of 
reason for mercy, Dietrich found some. His 
calm, honest appraisal of the issue offered 
the listener, or reader, opportunity for some 
second thoughts, for the first time since the 
case broke. 

The only possible reason for the jury taking 
an hour and seven minutes to reach its ver- 
dict is that it indulged in some second 
thoughts. That it went ahead and recom- 
mended death is no slight on Dietrich’s 
ability. He had been given an impossible task, 
and did it as nearly as impossible tasks can 
be done. 

Important is the fact that, thanks largely 
to Dietrich, Hall —and Heady — will die as 
the result of a judicious verdict in which 
both sides were capably represented. 

Dietrich needs no credit for service to Carl 
Austin Hall, but he served his profession in 
the finest possible way, and made it possible 
to conclude one of America’s worst crime 
stories in the most American way. 

— The Hutchinson (Kansas) News-Herald 
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Like some eternal disease. 

They drag on from generation to generation 
And move slowly from place to place, 

Woe unto you that you are a grandchild; | 
Reason becomes folly and blessing a curse. 
Our innate rights, alas, are never considered. 


Laws and statutes are inherited | 
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LEO J. REISS 


Tue TRUE ADMINISTRATION of jus- 
tice is the firmest pillar of good government.” 
So reads the inscription on the Supreme 
Court building in New York County. Some 
conservative lawyers contend that ours is 
the best conceivable system of justice. They 
would have the people persist in the errone- 
ous belief that law suits can be won only 
by “smart” lawyers who are “tricky” and that 
even simple cases require many months for 
a decision, and, in case of appeal, years. 
Although this belief may be honest, it is 
certainly based on ignorance of methods 
that have been successfully applied abroad. 
In the iong run, the public cannot be de- 
ceived. 

Newspapers and professional journals al- 
most daily are full of complaints about the 
delay of justice. Postponed justice often 
means justice denied. Hamlet considered “the 
law's delay” as one reason for committing 
suicide. More recently, Gian Carlo Menotti, 
composer of “The Consul” expressed his con- 
viction that the meaning of hell is expressed 
in the words “too late”. Judge Learned Hand 


— GOETHE, FAUST I 
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stated: “I must say that, as a litigant, | 
should dread. a law suit beyond almost any- 
thing else short of sickness and death.” There 
is a widespread attitude to stay as far away 
from the courts as possible. 





1. Jerome Frank, Courts on Trial—Myth and 
Reality in American Justice (1949), introductory 
quotation. 
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Today almost everyone is agreed on the 
need for reform. It would be incorrect to 
say that we have not made any reforms. On 
the contrary, too many random changes have 
made. They consist to a large extent, of 
adding to and subtracting from rules. The 
result is a patchwork that contributes to the 
uncertainty of the law. Serious efforts toward 
more systematic reforms have been made in 
the new federal rules of civil and criminal 
procedure, and in innovations instituted 
under the leadership of Chief Justice Arthur 
T. Vanderbilt of the Supreme Court of New 


Jersey. 
European Achievements Ignored 


A pamphlet “The Pillar of Justice” pub- 
lished in 1952 by the justices of the Supreme 
Court of New York, First Department,’ deals 
with expediting the disposition of personal 
injury cases. It is supplemented by the 1953 
“Report on Justice.”* On reading these reports, 
a comparative lawyer is impressed with the 
fact that only a few isolated features of 
foreign procedure have been introduced as 
though they were ingenious inventions, while 
the tremendous achievements made abroad 
in other respects have been ignored. 

The first step toward any reform is research. 
Research never is hostile to the inventions of 
others. I am thinking of what would have 
happened in medicine if research in foreign 
countries had been ignored. We did not 
ignore X-rays and penicillin because they 
were not discovered in the United States. 
Foreign music, food, fashions and customs 
have become an integral part of our life. If 
we had been as conservative in industry as 
we have been in the field of justice, we would 
have lost both world wars. In the administra- 
tion of justice, we have deprived ourselves of 
the experience of others. Almost the only 
model that we have imitated is English law 
with its archaic methods. The periwigs of the 
English are gone, but more cumbersome 
matters remain. We do not stick to the 
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English fireplace, but use central heating. 
We do not stick to the English currency sys- 
tem, but use the decimal system. In the 
administration of justice, however, we have 
stuck too closely to our English inheritance, 
and have not even kept pace with the prog- 
ress of the English themselves. 

The results of our legal procedure are un- 
satisfactory because the main requirements 
for modern procedure are not complied with. 
Our procedure is supposed to be public, 
direct and oral, but actually it is far from 
that. 


Klein’s Code in Austria 


Shortcomings of an outmoded system have 
been overcome in countries that have adopted 
modern principles. Until the end of the nine- 
teenth century, law suits in Austria took years 
and the results were poor. Franz Klein, a 
pioneering reformer who possessed vast 
knowledge of laws of many countries, tried 
to persuade the legislature to make funda- 
mental changes. Despite strong opposition 
by conservative lawyers, his reform finally 
succeeded. The results were miraculous. The 
congestion of the courts disappeared at once. 
Even complicated litigations in which two 
appeals were taken could be completed in 
a highly satisfactory manner in six to nine 
months. The courts gained new respect, and 
all concerned saved much time and money. 
In many countries it was soon recognized 
that pre-war Austria, despite its defects in 
other respects, was leading in progressive 
legal procedure. When negotiations about 
unification of the laws of Germany and 
Austria took place before World War I, even 
the Germans acknowledged that the new 
Austrian procedure was far ahead of the 
German and all other procedures. Klein's 
codification became a model for many 
countries. 

Many objections and arguments will be 
raised to explain why such a reform will not 
work in this country. Of course, it is difficult 





2. An address delivered to members of the bar 
and executives of casualty insurance companies by 
David W. Peck, presiding justice, Appellate Division, 


First Department. 
3. An address delivered to the public by Justice 
Peck on court conditions in the city of New York. 
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to divorce one’s thinking from practices as 
deeply rooted as present legal practices. It 
is not suggested that we simply copy the 
methods of other countries. My only sugges- 
tion is that we should consider the experi- 
ence gained abroad, accept what suits us, 
and reject what might not be in accordance 
with our way of thinking. A systematic dis- 
cussion of reform cannot be attempted in 
a short article like this, and I shall touch 
upon only a few fundamental ideas of modern 
procedure. “The trial as a search for truth 
is a good barometer of the degree of ration- 
alism, possibly civilization, attained by a 
given society.”* The first prerequisite for 
meting out justice in a case is to find the true 
and complete facts from the original sources. 
Let us see how far the machinery of justice 
serves this purpose. 


Preparation for Trial 


Our way: Complaint and answer are usu- 
ally crowded with cumbersome phrases in- 
stead of giving the clear story of the facts. 
(At least this is true in most state courts.) 
The evidence at the disposal of the parties is 
carefully concealed. The court has no power 
to enforce proper preparation for the trial 
with respect to the facts and the evidence. 

The modern way: The parties are required 
to inform the court from the beginning not 
only of all relevant facts but also of all means 
of proof at their disposal. They have to present 
to the court along with the complaint or 
answer, at least copies of all documents, 
including the entire correspondence. Copies 
of the documents must be furnished to the 
other party at the same time. This prevents 
a malicious defendant from repeatedly post- 
poning the trial by presenting facts and pro- 
ducing evidence in piecemeal fashion. It is 
the function of the court to make sure that 
all the evidence is ready for trial. The court 
calls the witnesses, experts and parties. 
Simple arrangements between the courts and 
the post office department ensure service of 
papers, eliminating the complicated proce- 
dures with process servers and so forth. 





4. Bernard Botein, Trial Judge (1952), p. 82. 





Vol. 37, No. 4 


Pre-Trial 


Our way: We take much pride in the newly 
developed institution of pre-trial procedure. 
It serves a useful purpose, but the corres- 
ponding institution abroad has been more 
effective. 

The modern way: The “Erste Tagsatzung” 
(first day in the court) was one of the great 
achievements of the Klein reform. It neces- 
sarily takes place a few days, not months or 
years, after the complaint is filed. Jurisdic- 
tional and all other technical obstacles are 
removed at this stage. Settlement is procured 
where the actual aim of the defendant is 
merely to postpone the judgment. In many 
cases judgment can be made at once when 
one party is obviously in the right; further 
procedures are not then required. 


Conduct of the Trial 


Our way: The trial is conducted by the 
lawyers of the parties, from their point of 
view, the judge acting as little more than a 
moderator.® 

The modern way: The judge conducts the 
trial. As has been already mentioned, the court 
is from the very beginning in possession of 
all the allegations of all the facts and all the 
means of proof at the disposal of the parties. 
The judge has studied the file during the 
preparation for trial and has made sure that 
all the evidence is ready for trial. The court 
calls the witnesses, experts and parties to the 
trial. Immediately before trial, the judge 
again carefully reviews the files. 


Witnesses of the Parties 


Our way: Before the witness comes to 
court, he is first interviewed by the lawyer 
of one of the parties. It is hard for an impar- 
tial person to express the thoughts of another, 
and it is almost impossible for a biased 
observer to accomplish this. A party’s lawyer 
can never be expected to be unprejudiced. 
Nevertheless, the interviewing of the witness 
is entrusted to the prejudiced lawyer; he 
even has the duty-to interview the witness. 
Many witnesses are biased from the start, but 
even a person who is not biased at first be- 
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comes sympathetic with one party if he is 
called as a witness “for” that party. The 
witness examined by the lawyer is impressed 
by the “better knowledge” of the lawyer, and 
frequently does not dare to object to his 
wording. Thus the statement of the lawyer 
is substituted for that of the witness. If such 
a statement was made in writing and is shown 
to the witness before the trial, he is duly 
impressed with the fact that oral testimony 
at variance with the written statement might 
result in prosecution for perjury. Accordingly, 
the witness often is bound by a statement 
worded by the lawyer rather than by himself. 


In consequence of this processing of the 
testimony by prejudiced lawyers, the evidence 
presented to the court consists of a series of 
half-truths. Two sets of half-truths are at 
work to distort the truth. In this respect, 
Judge Jerome Frank’s remark in his book 
Courts on Trial is worth noting: “A wag 
has it that courts decide cases according to 
the ‘preponderance of the perjury’.”® 

One of the main obstacles to any reform 
in this respect consists in convincing people 
that the custom of interviewing witnesses 
should be abolished. How difficult this will 
be can be seen from the remarks of Judge 
Learned Hand, who has expressed his view 
that the practice of interviewing witnesses 
and reducing their proposed testimony to 
writing is “universal” and who calls it a 
“fantastic extreme” to consider such custom 
unprofessional for a lawyer.® Likewise, Judge 
Jerome Frank says that “every sensible 
lawyer, before a trial, interviews most of the 
witnesses.”"” From my lectures to American 
lawyers on comparative law, I know that this 
“method of finding the truth” is so much 
“inherited like some eternal disease” that 
lawyers accustomed to it cannot imagine 
what the principal function of the lawyer 
should be in preparing for trial if it were 
not for the interviewing of witnesses. 
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The modern way: A witness is a person at 
the disposal of the court. He is not the wit- 
ness of either party, and he serves the court 
so that it may learn the truth. Since a person 
ceases to be a reliable witness for the court 
after he has been interviewed or examined 
by a lawyer of one of the parties, it is con- 
sidered unethical for an attorney to discuss 
the facts of a case with a prospective witness.* 


Testimony 


Our way: Witnesses are the “plaintiffs” 
or the “defendant’s” witnesses. They become 
soldiers in a war, cease to be neutrals. In 
many instances the prepared witnesses 
answer only “yes” or “no” to inadvertently or 
intentionally distorted questions of the 
lawyer. If a witness tries to say a few coherent 
sentences in court, he is constantly interrupted 
by formal objections of the opposing lawyer. 
Then comes the cross examination by the op- 
posing lawyer. Not much is gained by this 
in finding the truth. The witnesses, actually 
dragged into a position of supporting one 
of the parties, feel obligated to help him as 
much as possible. 


The modern way: After the parties have 
presented the whole story, the witnesses are 
heard. They are the court’s witnesses. Every- 
body has a chance to speak freely in his own 
language, without unnecessary interruption. 
The judge assists by asking questions. There- 
after, the lawyers ask additional questions in 
order to bring out the facts more clearly. Pre- 
pared statements are not admitted. Depos- 
itions represent the witnesses’ own views and 
are not influenced by the suggestions of the 
lawyers of the party who called him. 


Experts 


Our way: No person may express an 
opinion unless he has qualified as an expert. 
Persons whom we call experts are not impar- 





5. Jerome Frank, op. cit., p. 85. See also, Chapter 
Ill, “Facts Are Guesses,” pp. 14 ff., and Ch. VI, 
“The Fight Theory versus the Truth Theory,” pp. 80 ff. 

6. Becker v. Webster, 171 F. 2d. 762, 765. See 
also, Rudolf Schlesinger, Comparative Law, Cases 


and Materials (1950), p. 208. 

7. Jerome Frank, op. cit., p. 86. 

8. Schlesinger, op. cit., p. 208. 

9. David W. Peck, op. cit., p. 9; 35 J. Am. Jud. 
Soc. 120 (1952). 
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tial. They are witnesses hired by one of the 
parties. The court and the jury are forced to 
form their opinion of the expert’s qualifica- 
tions on the basis of superficial indications. 
The expert of the plaintiff and the expert for 
the defendant confuse everybody by their 
biased, contradictory opinions based on in- 
correct, fictitious and misleading facts. Re- 
cently a new plan was worked out with the 
aid of the Alfred P. Sloan Foundation and 
the Ford Motor Company Fund, to procure 
independent medical experts for negligence 
cases. This project, however, does not do 
away with the partisan experts, who are to be 
called in addition to the real experts. 


The modern way: In all cases the court 
has the power to call for experts, even before 
trial. Direct inspection by experts in the 
presence of the judge, the parties and their 
lawyers, is the backbone of the procedure. 
This inspection is particularly meaningful in 
negligence cases, and may take place within 
a few days after the filing of the complaint, 
not months or years thereafter. With this 
method, experience has showed that in most 
instances only one expert is needed. To con- 
sult another expert usually is superfluous, 
since impartial experts as a rule share the 
same opinion. Many cases have been settled 
as soon as the expert has given his opinion. 


Experts are taken from a panel of qualified 
persons who are nominated by responsible 
agencies in every specialized field. Great 
care is taken to have the panel composed of 
outstanding and honest persons. The parties 
may agree in advance on one or more per- 
sons taken from this panel who are to serve 
as experts. They may even agree on one or 
more experts who are not listed on the panel 
but whose qualifications and impartiality they 
trust. The fees for the expert are deposited 
beforehand by the parties. The expert is 
paid by the court and not hired by the 
parties. His fees are finally charged to the 


losing party. 
10. See, e. g., William L. Burdick, The Principles 


of Roman Law and Their Relation to Modern Law 
(1938), p. 635, and Gaius 4, 30. 
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The Parties 


Our way: The persons suing or sued 
occupy only a subordinate position. For all 
practical purposes, they are not permitted to 
present the facts freely in their own every- 
day language. They are subject to the same 
formalities as the witnesses. Individual liti- 
gants may represent themselves, but how far 
can they get in piercing the judicial veil? 

The modern way: A hearing of the parties 
for information is indispensable in many cases. 
It is hard to get a picture of the facts without 
having heard the parties concerned speaking 
in their every-day language. Formal testimony 
of the parties (if necessary under oath) is 
used to elucidate contradictory points of 
evidence. 


Rules of Evidence 


Our way: Rules of evidence are extremely 
involved. In many a law suit it is the party 
whose lawyer is more skilled in the game of 
“I object” that prevails. We hear little of the 
facts and are confused by the jurists’ phrases 
“incompetent, irrelevant and immaterial.” 
These rules of evidence often lead to situa- 
tions that must be characterized as grotesque. 
During the trial, unexpected evidence works 
to the advantage of an insidious party, or 
gives cause for adjournment and delay. 

The modern way: Rules of evidence are 
almost abolished. Free evaluation of evidence 
is the rule. Surprise of the opponent is hardly 
possible, as explained before. 


Forms and Phrases 


Our way: Lawyers have evolved a lan- 
guage of their own that is often unintelligible 
to laymen. An attorney's office would be 
incomplete without volumes of lengthy forms 
to which he clings tenaciously. Advertise- 
ments of one of the great law publishing 
houses read: “Your case may be won or lost 
by use of an apparently harmless word or 
phrase.” “The Achilles heel in your opponent’s 
case may be a seemingly simple and innocent 
word.” One is reminded of the institution of 
the legis actiones in Roman law that were 
abolished long before Christ,’ or of the 
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institution of the warmere in ancient times. 
They were hired by the parties as persons 
who were not likely to make a slip of the 
tongue in the recitation of phrases; a slip 
of the tongue meant losing the case. 


The modern way: Forms are used only in 
the few instances in which they are indispens- 
able. Substance, and not form nor _ tech- 
nicalities, prevails. A legal language, unintel- 
ligible to all but jurists, and lengthy pre- 
pared questions and phrases, are prohibited. 


Fees and Costs 


Our way: The main reason for the con- 
gestion of the courts, particularly in negli- 
gence cases, is our failure to compensate a 
party for lawyers’ fees and costs caused by 
the other party and his tactics. For a dis- 
honest plaintiff the risk of losing a frivolous 
case and of paying costs is negligible. For a 
dishonest defendant, his interest in post- 
poning justice is great; the risk of the defend- 
ant consists in paying later what he owes 
anyway, with interest and small costs. He 
may take great satisfaction from knowing 
that the honest plaintiff, even if he wins the 
case, will be the loser, because the plaintiff 
will not be compensated for the fees he has 
to pay to his lawyer. 

The modern way: The losing party gen- 
erally must compensate the winning party for 
all actual fees and costs, including lawyers’ 
fees. Thus the losing party pays not only 
the fees and costs of his own lawyer but also 
all necessary and reasonable fees and costs 
of the lawyer of the winning party. 


There are certain schedules according to 
which these fees and costs are determined. 
The schedules are only partly subject to the 
discretion of the court. All this prevents a 
party that does not have a good case from 
risking arbitrary litigations. In addition, the 
provisions about compensation for costs and 
fees tend to prevent delay of the proceedings 
because any party causing delay may be 
liable for fees and costs arising from the 
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delay regardless of the final result of the 
case. This applies, for instance, when evidence 
is submitted at a late stage of the proceed- 
ing."' Experience has shown that many 
defendants give up when they realize that 
their delaying tactics are costing them heavily. 
Even witnesses and experts who cause delay 
may be liable for fees and costs resulting 
from such delay.’* Thus the court has time 
to handle honestly litigated matters. 


Another interesting rule prevents the plain- 
tiff from exaggerating the amount sued for, 
and discourages him from calling on courts 
that deal with litigations in higher amounts 
than is really involved in his case. Let us 
suppose that a negligence action is brought 
in the amount of $100,000 for a comparatively 
small injury. The judgment is in favor of 
the plaintiff, but only in the amount of 
$2,000. The plaintiff has the right to get 
that $2,000, plus attorney fees and costs 
according to the schedule for litigation in 
the amount of $2,000. However, the plain- 
tiff has lost his lawsuit to the extent of 
$98,000. He therefore is liable to compensate 
the defendant according to the schedule for 
a litigation in the amount of $98,000. The 
result is that the plaintiff has lost in fees 
and costs many times as much as he has won. 


At first glance this ruling may appear to 
be harsh against a plaintiff, but in practice 
it is not. The plaintiff can protect himself 
against the risk of excessive fees and costs 
by suing for a reasonable rather than an 
exaggerated amount. After the impartial 
expert is heard, the plaintiff may decide that 
he is entitled to more and he may without 
formalities amend his claim to the proper 
amount. Moreover, the court has the power 
to protect a plaintiff in compensating the 
defendant for fees if an honest mistake was 
made. 


It is obvious that by this method the con- 
gestion of the courts, particularly as far as 
inflated negligence cases are concerned, could 
be stopped at once. With such a method it 





ll. Die Zivilprozessordnung Oesterreichs ( Austrian 
Civil Practice Act), 1140 ff. 





12. Id., 11333, 354. 
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would be unnecessary to force or persuade 
the parties to transfer their cases to lower 
courts. 


General Observations 


Trial by jury consumes more time than trial 
by the court, and it may make some rules of 
evidence necessary. The question of whether 
or not jury trial should be preserved in civil 
cases will not be touched on here. “The most 
traditional country in the world, England, 
the cradle of the jury system and of the com- 
mon law, quite some time ago abandoned 
the jury system in most civil cases without 
regrets.”"* However, even with the jury, it 
should be possible to obtain faster results 
in this country than in Europe. European 
courts have been handicapped by not having 
enough typewriters and skilled stenographers 
to keep the record straight. Thus the record 
is the chief obstacle to speeding up trials 
and the main cause of delay. (Despite this, 
the parties can obtain copies of the record 
shortly after trial for a nominal amount. ) 

Under present conditions one can only be 
astonished that the courts are not more over- 
worked than they are. A system that makes a 
lawsuit a gamble, that never permits the 
party who is right to recover completely, 
that helps frivolous plaintiffs to bring suits, 
that helps defendants to obtain unjustified 
delay — such a system encourages dishonest 
litigants. At the same time, honest litigants 
are discouraged from seeking their rights. 

Experience in foreign countries has shown 
that opposition to overhauling of obsolete 
methods of administering justice comes from 





13. David W. Peck, op. cit., p. 16. 
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some attorneys who are afraid of learning 
anything new or of losing a comfortable liveli- 
hood based on the present system. The public 
does not know, and even prominent jurists do 
not believe, that there are other countries 
that are far head of us in legal procedure. 
Many people believe that the administration 
of justice by its very nature must be unintel- 
ligible to the layman. There are too many who 
believe that it is the lawyer's business to 
distort the facts, and from this impression 
arises much of the disrepute into which 
lawyers have fallen. Lawyers would act in 
their own interest if they promoted genuine, 
exhaustive reform that goes to the very roots 
of our procedure. 


Pythagoras’ Oxen 


An old story goes that Pythagoras, after 
discovering that the sum of the angles of any 
triangle is equal to two right angles, sacrificed 
a great many oxen to the gods. Ever since 
then, oxen become panicky when anything 
new appears on the horizon. In scientific 
research and technology, Americans have 
shown that they are not plagued by the 
spirit of Pythagoras’ oxen. Surely it is not 
beyond our power to demonstrate that we 
do not have it in the field of law. Let us do 
the necessary research to obtain the great 
advantages that we can gain from innovations 
and progressive methods applied in other 
countries. We need not slavishly copy them, 
but we can and should learn from them. To 
do so will conserve time, effort and the tax- 
payers money, and, what is most important, 
will promote the efficient administration of 
justice. 











F OR A FEW MINUTES I want to consider 
with you the difference between practicing 
law and practicing influence, the difference 
between government by law and government 
by men, the difficulty in achieving justice 
while applying rules of law, and the way in 
which these things affect you as a practicing 
lawyer. In Fort Worth not long ago, I heard 
a “short-horn brief” defined as: “A lot of 
bull between two little points.” Perhaps my 
remarks today might be called a “short-horn” 
address. 

Having been forewarned as to the content, 
you may wonder about the title of this dis- 
cussion —“AN OUTLET FOR MY SOUL.” 
I admit that it is an odd title for a bar paper. 
More than that, it is a quotation, and any 
author should be given credit for his quotes. 
A while back I was reading an account of the 
Battle of San Jacinto by Col. Pedro Del 
Gado, an officer of the Mexican army of 1836, 
whose viewpoint of San Jacinto had been 
that of looking down the gun barrels of the 
Texas army. In a lawsuit it never does any 
harm to consider your opponent's point of 
view, and often is profitable. Because of the 
kinship between a fighting lawyer and a 
soldier, and because the stake at San Jacinto 
was government by personal absolutism vs. 
government by law, and because that is the 
same stake in our world conflict today, you 
may find a portion of this account of some 
interest. After describing the panic of the 
Mexican army which followed the surprise 
attack by the Texans, and the efforts of the 
Mexican officers to rally the mob of soldiers, 
he concluded that everything was lost and 
leading his horse he sought to retreat to a 
nearby grove of trees. He says: 

“On the left, and about a musket-shot 
distance from our camp, was a small 
grove on the bay shore. Our disbanded 
herd rushed for it, to obtain shelter from 
the horrid slaughter carried on all over 
the prairie by the bloodthirsty usurpers. 
Unfortunately, we met, on our way, an 
obstacle difficult to overcome. It was a 
bayou, not very wide, but rather deep. 
The men, on reaching it, would help- 
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lessly crowd together, and were shot 
down by the enemy, who was close 
enough not to miss his aim. It was there 
that the greatest carnage took place. 
“Upon reaching that spot, I saw 
Colonel Almonte swimming across the 
bayou with his left hand, and holding 
up his right, which grasped his sword. 
“I stated before that I was leading my 
horse, but, in this critical situation, I 
vaulted on him, and, with two leaps, he 
landed me on the opposite bank of the 
bayou. To my sorrow, I had to leave 
that noble animal, mired, at that place, 
and to part with him, probably forever. 
As I dismounted I sank in the mire 
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waist deep, and I had the greatest 
trouble to get out of it by taking hold of 
the grass. Both my shoes remained in 
the bayou. I made an effort to recover 
them, but I soon came to the conclusion 
that, did I tarry there, a rifle shot would 
certainly make an outlet for my soul, as 
had happened to many a poor fellow 
around me. Thus I made for the grove 
barefooted.” 


All war is brutal. I suppose that any ex- 
cesses on the part of the Texas army can be 
charged to what we lawyers would call “in- 
vited error” based on Goliad and the Alamo. 


Perhaps the words “* * * a rifle shot would 
certainly make an outlet for my soul” may 
be a happy result of inaccurate translation. 
The rather primitive religious view expressed 
—that his soul might escape from his body 
through a bullet hole — put me to thinking 
of other possible outlets for our souls in the 
same old conflict which brought on San 
Jacinto, and particularly outlets for the soul 
of a lawyer during his lifetime. It is along 
these lines that I want to direct your thoughts 
for a few minutes here today. 


Anyone who has stood, as I recently did, 
helpless by the bedside of a dying person 
will have experienced the feeling of finality 
that death brings to earthly efforts. It causes 
a person to cast up his values and take a 
balance of the accounts of life. To you, the 
younger members of the bar, it will be well 
worth your while to cast up your accounts 
in advance—to appraise impartially the 
future net gain, if any, which mankind will 
harvest from your practice of law through 
the next thirty years. You should attempt to 
determine now just what portion of your 
practice may give you the most satisfaction 
at the end of your career. The purpose of 
these remarks is to stimulate you to do that. 


Just what is the net value actually con- 
tributed to mankind by a lawyer? He seldom 
creates or builds physical things — buildings 
or dams or financial empires or even real 
estate subdivisions. At best his work is fre- 
quently that of salvage in which everyone 
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loses. Too often the clients would agree with 
the old English jingle: 

“& shell for thee 

“A shell for me 

“The oyster is the lawyer’s fee.” 

At worst, he may be a pirate preying upon 
ignorant workmen unfortunate enough to be 
caught in the spiderweb of the police power. 
As a business counselor his principal func- 
tion is to keep his clients out of trouble. 
To a layman, so much of his work seems 
tedious. Why should anyone aspire to be a 
lawyer? Where is the stimulation? The in- 
spiration? Can a man pour his life into a law 
practice with any real satisfaction? Of course 
he can, and most lawyers do. The secret is 
to achieve — and I use the word achieve ad- 
visedly — the right values. Building and de- 
termining a set of values by which you may 
guide your decisions and judge yourself is 
not easy and takes time. But a lawyer who 
can do that leads an excitedly interesting life 
and his contribution can be beyond measure. 


You ask: Against what values shall we 
balance our accounts? Of course values are 
personal, for each of us must determine his 
own. But in the last issue of the Saturday 
Evening Post is a very remarkable advertise- 
ment full of meaning for the bar. It was paid 
for by the New York Life Insurance Com- 
pany. It contains an interview with Dean 
Roscoe Pound, formerly of Harvard Law 
School and is entitled “SHOULD YOUR 
CHILD BE A LAWYER?” In it Dean Pound 
sums up the attributes needed by a success- 
ful lawyer, with most of which I agree. They 
amount to one man’s standards by which to 
judge lawyers. 

He puts character first. He says character 
means “integrity, loyalty, and above all, a 
keen sense of honor.” I would add: a keen 
sénse of right and wrong. A lawyer must 
himself have a basic sense of fairness to 
predict what the courts will do with a given 
situation. Contrary to the belief of most of 
the movie-going public and contrary to the 
beginning attempts of a good many young 
lawyers, cases are seldom won by the clever- 
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ness of counsel and the use of clever tricks. 
Cases may be lost by the mistakes and poor 
strategy of a lawyer, but seldom are cases 
positively won on the cleverness of the win- 
ning counsel. Perhaps a young lawyer is 
maturing when deep down he learns this. 


Are there any absolutes in this matter of 
judging human conduct? Having paced the 
floor during many a jury’s deliberation — we 
aptly call it “sweating the verdict” — having 
as a district attorney observed the courts 
process several thousand criminal cases — and 
having studied as an appellate judge the 
records resulting from a great number of jury 
trials conducted by other lawyers, I can say 
positively that jurors, within the limitations 
of their prejudices (which abound in all of 
us ), try to do what they consider to be right. 
Likewise, I am confident that the judgment 
of a hard-working judge almost always re- 
flects his view of the right and wrong of the 
case. And it often takes hard work to get to 
the bottom of the right and wrong of a 
case. But the common law system is that 
flexible. Consider the harmless error rule. 
An error to be reversible must probably have 
caused the rendition of an improper judg- 
ment. By whose standards is a judgment im- 
proper? Isn’t the ultimate criterion the sense 
of right and wrong of the court? I believe 
that it is. The law is not mathematical, and 
no combination of Latin, law French, and 
English has ever been able to make it so. 


So if a lawyer would predict the outcome 
of a lawsuit, he must first determine the right 
and the wrong of the lawsuit. And he must 
constantly pitch his case in terms of right 
and wrong. To do this he needs a strong 
instinct for justice. He needs a_ possessive 
feeling for what is mine and a respect for 
what is thine! In employing young prosecu- 
tors, I soon came to be governed by the 
applicant’s first and instinctive reaction to the 
right and wrong of a situation. A young 
lawyer has to have and freely express a sense 
of outrage in order to be a good prosecutor. 
Isn't that the same as saying that he has to 
be a high-principled man? 
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Dean Pound’s second point is common 
sense. A lawyer must be practical and must 
look facts in the face. Does this conflict with 
what we have just said? He must be skilled in 
achieving a workable compromise between 
adverse interests. Does that mean he must 
compromise his principles? Not if he under- 
stands them. 


His third point is self-reliance. In passing 
a title a lawyer is often called upon to waive 
a good objection to the title. He balances the 
probabilities and the risk in his mind and 
finally allows his client to pay, always won- 
dering if he can make that title stand up. | 
suppose there is no loneliness more intense 
than that experienced by the trial lawyer 
when at night during the middle of a trial 
he is in his office trying to make up his mind 
whether or not to take a juror—to use a 
witness —to abandon some position previ- 
ously taken. He must make these decisions 
alone. Then he and his client together slide 
down the chute to the verdict. And I shall 
always remember how difficult it was when 
I first had to tell a widow that we had lost 
her case and now the time had come to pay 
for the depositions and other court costs. 
Fortunately, the lawyer does not have to pay 
the judgment if he loses, or serve the sen- 
tence, but the anguish is there. 


Dean Pound's fourth point is patience. This 
must be of the beatitude variety. His fifth 
point is the ability to think logically. I sup- 
pose by logic he means clearly and coherently, 
which is the usual sense in which the word 
logic is used today. Personally, I distrust in- 
ductive reasoning in general and logic as a 
system. Perhaps this is a hangover from my 
education as a scientist. The schoolmen of 
the Middle Ages were so dominated by logic 
and with it raised such a barrier to the ad- 
vancement of knowledge that it took em- 
pirical thinking (trial and error) several 
generations to break through the crust of 
syllogisms and let loose our scientific devel- 
opment. I have a theory that one of the 
causes for the development of equity as a 
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legal system separate and apart from the law 
courts was the training in logic which the 
English common law judges received. It 
made them so harsh, so unrelenting, so un- 
just, so narrow, and, in many instances, so 
impractical, that their judgments just had to 
be corrected. In their reaction to the abso- 
lutist government of which they were a part, 
the common law judges attempted to make 
the law mathematical and in doing so lost 
sight of basic fairness—of the right and 
wrong of the case. The king delegated to 
the chancellor the difficult job of injecting 
justice into a legal system bent on ignoring 
subjective standards of right and wrong. The 
law courts were correct in striving for certain 
and definite rules to be applied to all liti- 
gants on an equal basis. In establishing a 
tradition of equality before the law, the 
judges were laying the foundation for the 
fight against the absolute power of the king — 
the power to practice an erratic favoritism — 
to grant exemption to certain individuals 
from certain laws. One bright day Lord Coke 
had the courage to look the king in the face 
and tell him the law was above the king. 
It is true that immediately afterwards Coke 
lost his nerve and fell prostrate. But ulti- 
mately the principle prevailed. So the law 
courts helped undermine the absolute power 
of the king with the absolute logic of a rigid 
legal system that admitted no exceptions and 
sought to avoid any subjective standards. 
Mr. S. T. Bindorft says that the common law 
courts under Henry VII (the founder of 
Tudor despotism in England) were “threat- 
ened from within by the creeping paralysis 
of formalism and dilatoriness, and from with- 
out by the lethal pressure of corruption and 
intimidation.” They were in a large measure 
incapable of doing justice and enforcing 
obligations between litigants. So the king 
undermined the power of the common law 
judges by developing a supervising system 
called equity which reasserted subjective 
standards of fairness. 


When you consider the early political and 
personal relationship between the chancellor 





Vol. 37, No. 4 


and the judges of the King’s Bench, you will 
detect a goodly seasoning of raw salt in the 
maxims of equity, and humor too. Equity 
seldom bothered to be logical, except perhaps 
to taunt the law courts with such maxims as 
“equity follows the law.” In adjudicating a 
deed to be in fact a mortgage, the Chancery 
evolved the equity of redemption by holding 
that although ; 

“e ® * they could not alter the legal 
effect of the forefeiture at common law, 
they operated on the conscience of the 
mortgagee, and, acting in personam, they 
declared it unreasonable that he should 
retain for his own benefit what was in- 
tended as a mere security; and they 
adjudged * * * that the mortgagor had 
an equity to redeem on payment * * * 
notwithstanding the forfeiture at law. 

2 * ” 

What could have been more illogical, and 
what could have been more maddening to 
the common law judges? The chancellor, re- 
garding that as done which ought to be done, 
and looking to intent rather than form, may 
have taken a sly pleasure in‘allowing the law 
to prevail in those rare instances where the 
equities nicely balanced. It amounted to say- 
ing that if the common law courts got the 
right result it was by accident. But out of 
these two systems emerged a_ third — ours! 
The common law courts contributed the tra- 
dition of an impersonal set of rules to be 
applied equally to one and all, while equity 
tempered the application of these rules in 
particular instances by subjective standards 
of fairness and right. Out of the two emerged 
a case-law system based on subjective stand- 
ards of justice formulated through a set of 
rules capable of being applied equally to all 
litigants. We in Texas are especially proud of 
the fact that our jurisdiction was the first 
to combine these two functions in one 
blended system to be applied by one judge. 
And we still have as much government by 
law and not by men as we ever did. So the 
lawyer today leading his client into court 
faces a task in advocacy sufficiently complex 
to challenge the best intellectual effort of 
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any man. Mr. K. N. Lleyellyn in 46 Columbia 
Law Review 167 sums up the modern ap- 
proach to advocacy as follows: 

“The realistic or operational approach 
to advocacy rests on facts like these (and 
they are carefully tested facts): 

(1) While the courts have and know 
a duty to the law, their office forces on 
them also, and they have and know and 
labor to live up to, a duty to justice, to 
decency and fairness of result. 

(2) Despite this felt duty to justice, it 
is also their office to stay within the law 
as they seek for justice; and they do so 
stay within the law. But the range of 
leeway which our case-law system offers 
both in readjustment of the law and in 
its application is much greater than most 
lawyers let themselves realize. * * ° 

(3) Justice is a thing easier to feel 
than to think about. The conscious 
thought of courts runs rather in terms 
of ‘What is fair in the situation,’ or 
‘What is good sense and decent in the 
situation’; and of course judgments on 
fairness or good sense or decency can 
and to some extent must differ, so that 
one needs to study the personnel of the 
court, and their ways of seeing sense.” 
All of this serves only to lead up to the 

crux: 

“The real and vital central job is to 
satisfy the court that sense and decency 
and justice require (a) the rule which 
you contend for in this type of situation; 
and (b) the result that you contend for, 
as between these parties. Your whole 
case, on law and facts, must make sense, 
must appeal as being obvious sense, in- 
escapable sense, sense in simple terms of 
life and justice. If that is done, a tech- 
nically sound case on the law then gets 
rid of all further difficulty; it shows the 
court that its duty to the law not only 
does not conflict with its duty to justice 
but urges along the exact same line. * * *” 
To sum this up, the task of an advocate 

and the task of a judge is to use our flexible 
case law system in such a manner that the 
rules of law are applied equally to all with no 
exceptions and at the same time justice is 
achieved according to subjective standards 
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of right and wrong. Hasn’t this always been 
the central problem in any legal system? It 
seems to me that it has. As long ago as 
6 Micah, the Hebrews were writing: 

“e ® ® and what doth the Lord require 
of Thee, but to do justly, and to love 
mercy, and to walk humbly with God?” 
And in the 22nd Chapter of St. Matthew 

we find this dialogue: 


“But when the Pharisees had heard 
that he had put the Sadducees to silence, 
they were gathered together. 

Then one of them, which was a lawyer, 
asked him a question, tempting him, 
and saying, 

Master, which is the great command- 
ment in the law? 

Jesus said unto him, Thou shalt love 
the Lord thy God with all thy heart, and 
with all thy soul, and with all thy mind. 
This is the first and great commandment. 

And the second is like unto it, Thou 
shalt love thy neighbor as thyself. 

On these two commandments hang all 
the law and prophets.” 

In Justinian’s Institutes I, 1,4, we find: 

“The precepts of the law are these: to 
live honorably, to harm no one, and to 
render to every man his due.” 

Dr. A. L. Harding of the law school of 
Southern Methodist University says that 
these three quotations disclose the spirit of 
justice at three widely separated intervals 
of time. 


I suppose the ultimate measure of any 
standard of fairness comes down to the 
golden rule of doing unto others as you 
would have them do unto you. This is not 
quite the same as loving thy neighbor as thy- 
self, but it is close to it. Both are bedrocked 
on the individual's ego. And isn’t the response 
of his own ego the nearest thing to an abso- 
lute that a judge has in determining the fair- 
ness of human conduct? So your problem as 
an advocate is to urge those aspects of your 
case which will appeal to the juror’s and the 
judge’s sense of right and wrong, and at 
the same time to bring them under a rule of 
law which “fits comfortably within the ac- 
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cepted body of the law.” This is never an 
easy task. 


Dean Pound’s sixth point is ability to write 
clearly, which is a matter, first, of clear 
thinking, and second, of technique acquired 
by practice. His seventh point is courage. 
Without courage a lawyer is nothing, and 
with it he can be his own master — the domi- 
nant figure in any controversy. 


To me the most admirable quality in a 
lawyer is the courage to develop a set of 
facts no matter whom it embarrasses and no 
matter how powerful the opposition. To watch 
a lawyer take a “high and mighty” witness on 
cross-examination and reduce him to the level 
of the truth in his testimony is always inspir- 
ing. 

These, then, are my version of the seven 
points Dean Pound would use as a stand- 
ard for judging lawyers—a sense of honor 
and loyalty, practical common sense, self-re- 
liance, patience, the ability to think clearly 
and coherently, the ability to write clearly, 
and courage. And to adhere to these values 
is the difference between practicing law and 
practicing influence. You and I might each 
have a different list, but there is one quality 
we would all include, and that is courage. 
An able trial lawyer who keeps his courage 
shining and untarnished joins a great com- 
pany. 

He joins the company of Cicero and Bran- 
deis and Charles Evans Hughes. Cicero, the 
great Roman lawyer, who gave his life in a 
losing fight to maintain constitutional gov- 
ernment and government by law against 
naked absolutism based upon force and vio- 
lence. Cicero foresaw the long night of an- 
archy which we call the Middle Ages and he 
knew what he was looking at. He fought to 
prevent it. It has been aptly said that when 
Cicero was beheaded and his head placed on 
exhibition in Rome it became the death mask 
of the Roman Republic. From that time until 
the founding of our Republic in 1776 there 
were almost no citizens left in the world as 
distinguished from subjects of a King or 
Emperor. Have you ever realized the differ- 
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Title page, John Speed’s History of England, 1680. 


ence between a citizen of a Republic and a 
subject of an absolute government? To illus- 
trate this difference, compare the dedicatory 
page inscribed to King James I (the same 
King James of the King James translation of 
the Bible) taken from John Speed's history 
of England dated 1680, with Henry W. 
Grady’s definition of a citizen of this Repub- 
lic. The dedication page is reproduced here- 
with. This is Henry W. Grady’s definition of 
a citizen: 

“@ * *© Teach him that his home is his 
castle, and his sovereignty rests beneath 
his hat. Make him self-respecting, self- 
reliant and responsible. Let him lean on 
the State for nothing that his own arm 
can do, and on the government for 
nothing that his State can do. Let him 
cultivate independence to the point of 
sacrifice, and learn that humble things 
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with unbartered liberty are better than 

splendors bought with its price.” 

We sometimes forget that the men who 
drew our national constitution knew this dis- 
tinction between a citizen and a subject be- 
cause they had been the subjects of an abso- 
lute monarch. And Cicero knew it, too. 


And when we think of the courage dis- 
played and the results achieved by two of 
our modern lawyers — Brandeis and Hughes 
—in their fight against economic absolutism 
in our business world —a fight which suc- 
cessfully established that no corporation or 
business tycoon no matter how wealthy or 
powerful, is above the law, we begin to 
realize that the courageous lawyer faces a 
constant and ever-present battle against abso- 
lutism. And this old fight is your opportunity. 
It is constantly being waged in our courts 
today against the powerful individual who 
thinks he is above the law. 


So I say it is a thrilling thing to be a 
lawyer and an exciting way to live. If a man 
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will hammer out his own standards within 
the furnace of his own conflicts and then 
have the courage to be an independent citi- 
zen of the law —if he will work constantly 
for his own independence —he will find the 
practice of law a most satisfactory life. And 
I suspect that at the end of his career when 
he casts up his accounts, he will find that 
his most satisfying experiences have come not 
from big fees but from his personal fights 
against absolutism —his fights to make the 
law prevail against the arbitrary will of indi- 
viduals. By establishing the law of a situa? 
tion and making it prevail over all parties 
to a controversy regardless of their power or 
station in life, the lawyer establishes the 
primacy and the intellectual independence of 
his profession as compared with the courtier 
of a monarchy or his modern counterpart, 
the five percenter, the influence peddler of 
the present day. The practice of law on an 
intellectually honest basis by a courageous. 
honorable, and independent man can be, 
indeed, a very fine outlet for his soul. 





Recordings of Jackson 


Speech Available 


The address by Mr. Justice Robert H. 
Jackson of the Supreme Court of the United 
States at the laying of the cornerstone of the 
American Bar Center in Chicago last month 
has been added to the list of recorded 
speeches available for the use of bar associa- 
tions and others through the American Judi- 
cature Society. 

The Jackson address may be had on disc, 
wire or tape, the latter at any desired speed. 
Please indicate what type and speed of 
recording is desired and on what instrument 
it is to be used. List of other recorded 
speeches and other program material avail- 
able on request without charge. Address 
American Judicature Society, 424 Hutchins 
Hall, Ann Arbor, Mich. 


Missouri Plan Initiative Petitions 


To Be Circulated in Nebraska 


Circulation in Nebraska of initiative peti- 
tions to put on the ballot in the November, 
1954, election a constitutional amendment to 
provide for a method of selecting judges 
similar to that of Missouri will begin early 
in January, it has been announced by the 
Nebraska State Bar Association. The decision 
to circulate the petitions was reached at the 
Association’s annual meeting in Omaha last 
month. 


The Nebraska plan would provide for 
nomination of judges by a committee consist- 
ing of six lawyers, six laymen and the chief 
justice, with appointment by the governor 
and subsequent return to office by vote of 
the electorate without competing candidates. 








The Proposed Abolition 


of United States Commassioners 


By ARCHIBALD KING 


In THIS Journat for 
December, 1952, there was 
published an address by 
Chief Judge Arthur F. 
Lederle of the United 
States District Court for 
the Eastern District of 
Michigan advocating the 
abolition of the offices of 
United States commis- 
sioner and referee in bank- 
ruptcy, and the perform- 
ance of their duties by the 
judges of the district courts.’ It is with the 
utmost diffidence that I dissent from the 
views of a judge having so much experience 
in this field. However, Chief Judge Lederle 
encourages me to express my ideas when he 
says, “I am sure that we can all disagree 
without being disagreeable,”? a statement 
with which I concur. I am further encour- 
aged by the fact that six other judges of 
United States district courts, whom Judge 
Lederle himself calls distinguished,* in their 
report to the United States Judicial Confer- 
ence in 1943 to which he alludes, took a 
position contrary to his and in substantial 
accord with mine. That committee of judges 
examined in turn each of the principal func- 
tions performed by United States commis- 
sioners, i.e., issue of warrant for arrest, 
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preliminary hearing, ad- 
mittance to bail, removal, 
issue of search warrant, 
examination of indigent 
convicts, and trial of petty 
offenses. It advocated tak- 
ing away from commis- 
sioners only one of those 
duties, that of examining 
indigent .convicts; and it 
recommended that that be 
transferred, not up to the 
district judge, but down 
to the warden of the penitentiary where the 
convict is imprisoned. 

As Chief Judge Lederle says, the commit- 
tee found that many commissioners are inade- 
quately compensated and without suitable 
quarters and equipment, and that payment 
by fees is objectionable. If those conditions 
exist, it would seem that the proper remedy 
is, not to abolish the office, but to ask for 
legislation providing a salary sufficient to 
attract competent men and for the furnishing 
of necessary office space, equipment, and 
supplies at government expense. That is 
what the committee recommended. The com- 
mittee said, “But we state here, at the outset, 
our ultimate conclusion that the continued 
discharge by United States commissioners of 
substantially all the functions now entrusted 
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to them under the law is a desirable and, in 
many respects, an indispensable part of 
federal judicial administration.” 

Chief Judge Lederle further says that com- 
missioners have been abolished by rule of 
court in his district, the Eastern District of 
Michigan.* There are five judges in that dis- 
trict, all of them having their usual offices at 
Detroit, though court is also held at Port 
Huron and Bay City. The district extends as 
far as Cheboygan, 285 miles north of Detroit. 
Therefore, unless recourse be had to a state 
court for those services, or unless one of the 
district judges happens to be holding court 
at Bay City, less than half way on the road 
from Detroit to Cheboygan, every officer in 
the northern end of the district who wants a 
warrant of arrest or a search warrant must 
travel to Detroit to get it, and every person 
arrested must be taken there for a preliminary 
hearing and admittance to bail or commit- 
ment. This is inconsistent with the views of 
the committee of judges previously men- 
tioned. They said, “For the very objective 
of the system is to provide a magistrate avail- 
able to function within a reasonable radius of 
all regions where federal offenses are re- 
current.® * * * If defendants are removed a 
considerable distance from their normal 
vicinage for presentation, their opportunity 
for making bail is seriously obstructed and 
even if successful in making bail they are 
left to return at their own expense to their 
homes. As a result, federal judges who are 
generally available only at or near a few 
seats of court in each district, cannot possi- 
bly, even if they had the time for such a 
task, fill the needs of the situation. Plainly, 
additional authorities located at a reasonable 
number of places throughout each district 
are essential.” 

Would an innocent defendant who, after 
suffering “the ignominy resulting from long 
distance transportation in custody” in a train 
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or bus from Cheboygan to Detroit, and the 
difficulty and expense of bringing his own 
witnesses so far, and who is released after a 
hearing at Detroit to find his way back to 
Cheboygan at his own expense, be consoled 
by the fact that he had been “brought before 
a judge in a courtroom with all the dignity 
and formality which we have come to asso- 
ciate with the Federal judiciary?”* Suppose, 
notwithstanding his innocence, the circum- 
stances are such that the court holds him for 
the action of the grand jury or for trial, will 
he be able to make bail in a strange city so 
far from home?. There are other districts 
where officers and defendants would have 
to travel much farther from home if there are 
to be no more commissioners. 


My present duty is the performance of 
legal work in the Management Division, 
Office of the Comptroller of the Army. I am 
not a management engineer, but there are a 
number of them in that division. I learn that 
one of their principles is that every person 
having a special skill should, so far as prac- 
ticable, be employed solely on work requiring 
the use of that skill, and that simpler work 
should be passed down to less highly trained 
personnel. The Secretary of Defense has 
thought so highly of this principle as to 


mention it in a recent report: — 


“During the past year, the Office of 
the Secretary of Defense and the military 
departments launched a concerted drive 
to assure that the abilities and skills of 
each individual in the defense establish- 
ment would be used to the fullest. °* * ° 
“In view of the long period of training 
and experience required to qualify for 
certain specialized positions and _ the 
small number of trained individuals 
available for assignment, the armed 
forces must make certain that all spe- 
cialists are assigned to jobs in which 
they can use their greatest skills.” 
Just after I graduated from law school | 





4. Report to the Judicial Conference of the Com- 
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Jan. 1-June 30, 1952, pp. 17, 19. 
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was in a law office in which there were five 
lawyers, of whom I was the youngest. At 
that time, no one had heard of management 
engineering, but we none the less followed 
the principle just stated. One of my jobs was 
to read the printer's proof of all briefs, to 
look out for typographical errors, to verify 
the accuracy of every quotation and citation, 
and to see that every case mentioned sup- 
ported the rule of law to prove which it was 
cited. The senior member of the firm, who 
wrote most of the briefs, was capable of 
doing this checking himself; but he wisely 
devolved it upon me, so that his time might 
be used in the performance of higher tasks 
for which I was not qualified. 


Let us apply this principle to the case 
before us. The judges of the district courts 
of the United States ought to be, and Chief 
Judge Lederle and most of the others are, 
lawyers of great professional learning and 
ability. In an article in the March, 1953, num- 
ber of the American Bar Association Journal, 
Mr. Morris B. Mitchell, Chairman of the Com- 
mittee of that association on Judicial Selec- 
tion, Tenure, and Compensation, correctly 
says that federal judges are required to have 
“a working knowledge of constitutional law, 
maritime law, engineering, finance and busi- 
ness, labor practices, taxation, and many 
other specialized fields of law.””° It is bad 
management engineering to oblige so highly 
qualified a lawyer to spend part of his time 
deciding such questions as how much Bill 
Jones’s bail should be, and whether a search 
warrant should be issued to enter John 
Smith’s cellar, where there is some reason 
to suppose that there is a still. Especially 
would it be unwise to abolish offices created 
for the very purpose of relieving federal 
judges of such tasks, at a time when the 
Administrative Office of the United States 
Courts and the American Bar Association 
are urging Congress to create many new 
judgeships, because the case load of the 
present judges is beyond their capacity. 

Let me recall a situation within my own 
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knowledge. For two years during the period 
between the two World Wars, I was stationed 
at the Infantry School, Fort Benning, Georgia. 
The military reservation was then 98,000 
acres in area, the better part of two counties, 
and has since been increased in size. There 
were 5,000 troops stationed there, offenses by 
whom were in nearly all cases tried by court- 
martial. But there were also on the reserva- 
tion hundreds of civilian wives, children, and 
domestic servants of military personnel, civil- 
ian employees of the government of various 


_ sorts, and other civilians formerly owners or 


tenants of land on which they had been 
permitted to remain temporarily after the 
government had acquired it. There were 
also two railroads, two main highways, and 
other minor roads crossing the reservation. 
Among these civilians, amounting probably 
to two thousand at any one time, there were 
a certain number who committed offenses. 
They could not be tried by court-martial, 
because they were civilians. They could not 
be tried by the courts of Georgia, because 
that state had ceded exclusive jurisdiction to 
the United States. The only forum was the 
United States District Court. Fort Benning 
was at that time in the Northern District of 
Georgia, whose court sat habitually at At- 
lanta, 125 miles away, and whose judge 
resided at Marietta, 20 miles farther off. The 
court held two brief terms a year at Colum- 
bus, only ten miles away. There was perma- 
nently in Columbus an efficient United States 
Commissioner, Mr. Nathan Brown. 


Most of the offenses committed on the 
reservation by civilians were petty ones, such 
as fist fights, unauthorized hunting, larceny 
of small items of government property, boot- 
legging, and the like, which ought to have 
been tried in a police court the next morning. 
There were, however, a few of a serious 
nature, including one homicide. A United 
States District Court is ill fitted to try police 
court cases; and, for reasons already stated, 
its judges ought not to be required to do so. 
The period of time between sessions at Co- 
lumbus was so long that minor offenders 
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could not ordinarily be held for trial, and the 
military police usually did no more than expel 
them from the reservation and tell them not 
to come back, action not likely to have much 
deterrent effect. 


The presence of the commissioner at Co- 
lumbus was the one thing that saved the 
enforcement of law among civilians on the 
reservation from breakdown. If the offense 
was of sufficient gravity to justify so doing. 
the military police could and did take any 
civilian offender before the Commissioner the 
next morning at the latest and have him held 
for the action of the grand jury or for trial, 
admitted to bail, or released. 


My experience at Fort Benning led me to 
recommend to the War Department the crea- 
tion of some sort of minor federal court to 
try offenses by civilians on military reserva- 
tions. During a later tour of duty at Fort 
Sam Houston, Texas, conditions were similar, 
except that there the reservation was much 
smaller in area, and by that time automobiles 
were more numerous, so that the commonest 
offense by civilians was speeding. All that 
the military police could do was to warn 
the offender. 


When later I was stationed in Washington, 
I renewed my advocacy of some federal court 
for the prompt trial of minor offenses by 
civilians on military reservations, and was 
instrumental in obtaining the enactment of 
the Act of October 9, 1940," authorizing the 
trial by United States commissioners specially 
designated for that purpose of petty offenses 
committed in places over which the United 
States has exclusive or concurrent jurisdic- 
tion. Similar statutes authorize the trial by 
commissioners of petty offenses in national 
parks and forests,’* and on the road built by 
the federal government in Maryland over the 
conduit which brings the water supply of 
Washington to that city. 

I am now stationed at the Pentagon, lo- 
cated in a national park in Virginia opposite 
Washington. There are employed in that 
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building nearly 25,000 persons, the great 
majority of them civilians. A network of 
roads surrounds the building, and it is 
flanked by two enormous parking lots. There 
is a small but constant stream of petty of- 
fenses, of which improper parking is the most 
frequent. Only six miles away is Alexandria, 
one of the places where the District Court 
for the Eastern District of Virginia sits and 
the home of one of its judges. However, he 
is not required to hear the case of civil 
service clerk Richard Roe, who parked his 
car in a lane for which he had no permit. A 
commissioner holds court in the Pentagon 
itself at certain times each week, and ex- 
peditiously disposes of these petty offenses 
a day or two after they occur. 

To abolish the office of United States com- 
missioner would be to return to the days 
when, as a practical matter, it was impossible 
to punish violations of traffic laws and other 
petty offenses by civilians in military reserva- 
tions and national parks and forests. The 
situation was bad enough before the enact- 
ment of the laws just cited, but it would be 
far worse now, because of the great increase 
in the extent of these areas of federal jurisdic- 
tion and in the number of automobiles and 
persons thereby brought into them. 


For the reasons above indicated, it is sub- 
mitted that the office of United States com- 
missioner ought not to be abolished, either 
by law or by court order. 

As I have had no professional experience 
in bankruptcy, I have said nothing about 
Chief Judge Lederle’s proposal to abolish the 
office of referee in bankruptcy; but I can not 
help thinking that there again it may be good 
management engineering to refrain from 
imposing upon district judges the duties now 
performed by referees in bankrutcy, and to 
leave them to be performed as now by 
officers who need not have all the skills re- 
quired of such judges, but who may never- 
theless acquire a special efficiency in their 
particular field. 





ll. 54 Stat. 1058, now 18 U. S. Code 3401. 
12. Act. of March 3, 1905, 33 Stat. 873, 16 U. S. 
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Jury Trial Conducted in High School Auditorium 


A regular session of the circuit court of 
Washtenaw County, Michigan, conducted in 
the auditorium of Tappan Junior High 
School, Ann Arbor, one day last month 
offered high school students an unparallelled 
opportunity to observe the judicial machinery 
in action. 

The court session was a feature of Wash- 
tenaw County’s first annual Boys’ and Girls’ 
County, a county-size counterpart of the 
boys’ and girls’ states held every summer in 
the state capitals of many of the states. More 
than three hundred junior and senior students 
from thirteen Washtenaw County high 
schools, each representing one of the schools 
as the holder of some elective or appointive 
county office, participated. 

The court session involved a jury trial of 
a criminal case in which a thirty-one-year-old 
Ypsilanti man was accused of having robbed 
an Ann Arbor man of $19 in a downtown 
alley. In addition to providing a larger 
auditorium for the large audience of inter- 
ested students, the holding of court in the 
high school was occasioned in part by con- 
struction work on a new court house adjacent 





Thirteen student “circuit judges” listen as Circuit 
Judge James R. Breakey, Jr., explains the operation 
of the circuit court. Evidence of keen interest was 
shown by the number of questions asked by the 
members of the group. 





Washtenaw County Circuit Court in session on 
the stage of Tappan Junior High School auditorium. 
with a roomful of interested students watching the 
opening of a real jury trial. Both photographs 
courtesy of the Ann Arbor News. 





to the old one, which has compelled the 
court to seek other quarters at various times 
in recent weeks. 

All phases of county government were in- 
cluded in the program, which was sponsored 
by the American Legion. About a dozen boys 
and girls “elected” or “appointed” to each 
county office, met with that official in the 
morning and spent the forenoon with him, 
hearing an explanation and watching a dem- 
onstration of the work of his office. After a 
luncheon at the American Legion Home, the 
entire group went to the Tappan school to 
witness the jury trial. 

The Boys’ and Girls’ County had its origin 
in Nebraska, where Chief Justice Robert G. 
Simmons has had a large part in promoting 
it and making it a success. The Washtenaw 
County venture was an outgrowth of a visit 
by Chief Justice Simmons last May, during 
which he explained the plan. Others inter- 
ested may get details from him, or from 
Circuit Judge James R. Breakey, Jr., Ann 
Arbor, Mich., or from the American Legion. 
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Justice Department to Push Defender Legislation 


A nation-wide system of public defenders 
and adequately-compensated assigned coun- 
sel for indigent criminal defendants in the 
federal courts is to be provided for in federal 
legislation to be sponsored in the coming 
session of Congress by the Department of 
Justice, Attorney-General Herbert Brownell 
has announced. 


In his recent address at the New York 
Herald Tribune Forum, Mr. Brownell re- 
ferred to the lack of a satisfactory program 
of providing counsel for indigent defendants 
as a weakness in the federal system of justice. 
This, however, has not been due to inatten- 
tion on the part of the judges or the attor- 
neys-general. 


“Since 1937,” he said in his earlier 
report to the Judicial Conference of the 
United States, “both the Judicial Con- 
ference and the Department of Justice 
have endorsed and urged the enactment 
of legislation which would authorize the 
appointment of public defenders in the 
districts where the amount of business 
justifies the appointment, and the allow- 
ance of compensation to assigned coun- 
sel in other districts. These have been the 
recommendations of the Judicial Confer- 
ence under the chairmanship of Chief 
Justice Hughes, Stone and Vinson, and 
of the attorneys-general since Homer 
Cummings. I am happy to add my en- 
dorsement to these recommendations. I 
pledge that my Department will do all 
that it can to advance the necessary 
proposals for legislation.” 


In an annex to his report, Mr. Brownell 
summarized in tabular form salient facts 
about existing public defender service, from 
which it appears that nine states, plus Puerto 
Rico and the Canal Zone, have provided by 
law for a public defender system. Two of 
these, Connecticut and Rhode Island, provide 
effective state-wide coverage. The American 


Bar Association Standing Committee on 
Legal Aid Work reported this year that there 
are now functioning a total of thirty-eight 
public and voluntary defenders. Twenty-six 
of these are operating under governmental 
sponsorship. 


Two bills which provide in the alternate 
for the public defender or assigned counsel 
system in each federal district court are now 
pending in Congress, H.R. 398 and H.R. 
2091. H.R. 398 is identical with the bills in 
the last two Congresses supported by both 
the Judicial Conference and the Justice De- 
partment. Both H.R. 398 and H.R. 2091 
would permit the appointment by the district 
courts of public defenders on either full-time 
or part-time basis as the volume of work may 
require. Salaries would be based on services 
performed up to a maximum of $10,000 a 
year. But a system of assigned counsel could 
be used in any district instead of a public 
defender system. If the district was one 
which did not contain a city of over 500,000 
population, the court without further authori- 
zation could adopt an assigned counsel sys- 
tem where it considered that the indigent 
litigants could be more economically repre- 
sented by individually assigned counsel and 
in such cases compensation could be allowed 
up to $35.00 a day plus expenses (H.R. 398). 
If the district did contain a city of more than 
500,000 population it could still adopt an 
assigned counsel system with approval of the 
judicial conference of the circuit. H.R. 2091 
would vary this slightly by making the con- 
trolling population figure 300,000 instead of 
500,000 and the maximum compensation per 
day $40 instead of $35. Both set a ceiling of 
$5,000 a year on compensation of appointed 
counsel. 


Mr. Brownell quoted the following words 
of Judge Augustus N. Hand in a report to the 
Judicial Conference in 1943: 


“To call on lawyers constantly for 
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unpaid services is unfair to them, and 
any attempt to do so is almost bound to 
break down after a time. To distribute 
such assignments among a large number 
of attorneys in order to reduce the 
burden upon any one, is to entrust the 
representation of the defendant to attor- 
neys who in many cases are not proficient 
in criminal trials, whatever their general 
ability, and who for one reason or an- 
other cannot be depended upon for an 
adequate defense. Too often under such 
circumstances the representation _be- 
comes little more than a form.” 


Pre-Hearing Conferences, Rule 
Study Recommended for 
Federal Agencies 


An “Office of Administrative Procedure,” 
the principal purpose of which would be to 
conduct a continuous study of the procedures 
of the federal agencies and formulate uniform 
rules for them, was the chief recommenda- 
tion of the President’s Conference on Admin- 
istrative Procedure, which held a two-day 
session in Washington last month. 

The Conference, called by President Eisen- 
hower last April at the suggestion of the late 
Chief Justice Fred M. Vinson, brought to- 
gether representatives of fifty-six departments 
and agencies under the chairmanship of 
Judge E. Barrett Prettyman of the United 
States Court of Appeals for the District of 
Columbia. 

The Conference recommended that “every 
agency consider unnecessary delay, expense 
and volume of records in adjudicatory and 
rule-making proceedings to be detrimental to 
the public interest.” Each agency was urged 
to make a study of its own proceedings which 
involve protracted hearings and voluminous 
records, “in order to discover and eliminate 
any unnecessary delay, expense or volume of 
records” that now clutter its proceedings. 

Another recommendation approved was 
that hearing officers in administrative agen- 
cies should hold pre-hearing conferences, 
analogous to pre-trial conferences, and other 


____Beneh and Bar Calendar 





December 


28-30—Association of American Law Schools, 
Chicago, IIl. 


January, 1954 
21-23—Pennsylvania Bar Association, Harris- 
burg. 


27-30—New York State Bar Association, New 
York City. 


February 


1-5 —Traffic Institute, University of Southern 
California. Los Angeles. 


March 


3-5 —A.B.A. regional meeting, Atlanta, Ga. 


7-9 —A.B.A. House of Delegates mid-year 
meeting, Atlanta, Ga. 


29-April 2—Traffic Institute, Northeastern Uni- 
versity, Boston, Mass. 


31-April 2—Kentucky State Bar Association, 


Louisville. 

April 

12-16—Traffic Institute, University of Alabama, 
Tuscaloosa. 

16-17—Bar Association of the State of Kansas, 
Topeka. 


19-24—Lawyers’ Week, Southern Methodist 
University, Dallas, Tex. 


22—Law Day, Oklahoma University, Norman. 
23-24—State Bar of Arizona, Tucson. 
28-May 1—Florida Bar, St. Petersburg. 
29-May 1—New Jersey State Bar Association, 
Atlantic City. 
May 


2-5 —Louisiana State Bar Association, Biloxi, 


Miss. 
24-26—A.B.A. regional meeting, Portland, Ore. 
27-29—Bar Association of Tennessee. Gatlin- 


burg. 
June 


2-3 —Virginia State Bar, Roanoke. 

21-24—Pennsylvania Bar Association, Atlantic 
City, N. J. 

24-25—Wisconsin Bar Association, Eau Claire. 


25-26—Massachusetts Lawyers’ Institute, Swamp- 
scott. 


August 
16-20—American Bar Association, Chicago. 


September . 
23-25—Missouri Bar, St. Louis. 
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conferences during hearings, to simplify, 
clarify and perhaps dispose of the issues in- 
volved, with a view to shortening the formal 
procedures. Other recommendations dealt 
with the handling of documentary evidence, 
the filing of briefs, certification of records 
and other proceedings said to be productive 
of needless delay and expense. 


THE COMMISSION on Judicial and Con- 
gressional Salaries established by act of Con- 
gress held its first meeting on November 30. 
It is to determine appropriate salary rates 
and report its findings on or before January 
15. Bernard G. Segal, chancellor of the Phila- 
delphia Bar Association, is its chairman. 


“COURT PACKING” as a weapon in the 
struggle between executive and judiciary has 
been headline news in South Africa of late. 
Prime Minister Daniel F. Malan, thwarted 
by the Appeal Court in his effort to remove 
voters of mixed racial blood from the com- 
mon electoral register, has introduced legis- 
lation in the nation’s parliament to set up 
a new division of the court to be known as 
the “constitutional court” and add three new 
judges to man it, judges who presumably 
would share the prime minister's views on the 
racial issue. 
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THE IDEA OF A CONTRACT 


What would you select as man- 
kind’s most useful invention? 
The wheel? The lever? 

Material inventions have ben- 
efited us richly. But ideas that 
smooth out human relations and 
let us live amicably together are 
beneficial, too. 

Many of these ideas which deal 
with human relations you find in 
our laws: One of these is the 
contract. 


Basic Idea of a Contract 

A contract is an agreement by 
which two or more persons agree 
to do something, and from which 
each expects to begefit. The 
agreement is enforceable at law, 
or at least failure to live up to its 
terms will result in penalties. 





We all operate under contracts, 
either written, spoken, or im- 
plied. Your insurance policy is 
a contract; the lease on your 
apartment is another. We make 
and sell goods under contract. 
We deliver goods under contract 
by train, truck, or plane. Courts 
have held Theater tickets to be 
contracts. 





LAW IN ACTION 





Even a marriage is a contract. 
Under the marriage contract 
the duties of husband and wife 
to each other and to the children 
are set out. The state, as an in- 
terested party, can take steps to 
protect the rights of the husband, 
wife or children. 

Where contracts involve sums 
of money or vital services, you 
should put the terms carefully 
and precisely into writing to 
guard against fraud and mis- 
understanding. 

Essentials of a Contract 

What are the essentials of an 
ordinary contract? 

First, each party must be free 
and able to enter it. Second, each 
party must perform some part of 
it. Third, each party must get 
some benefit — wages, services, 
etc. Finally, a contract must 
serve a lawful purpose. You can- 
not make a valid contract to do 
a crime or evade the law. 

The merit of the idea of a con- 
tract lies in its simplicity and 
wide usefulness. Our ~ complex 
civilization could scarcely work 
without this simple idea of a 
plan of action enforceable at law. 


NOTE: The State Bar of 
California offers this column 
for your information so that 
you may know more about 
how to act under our laws. 





First of a series of five columns on the subject 
of contracts, released by the State Bar of California. 


Another series deals 


with wills. 


Copies may be 


secured from the State Bar of California Central 
Tower, San Francisco 3, Calif. 








The Reader’s Viewpornt 








More Judges the Answer? 


I certainly do enjoy receiving your Journal, 
and commend you on the selection of mate- 
rial for it. I read with interest the article 
dealing with the need for more nisi prius 
judges in certain localities. In Alabama there 
are many who think we have an opposite 
problem, as nearly every session of the legis- 
lature sees new judgeships created. I have 
made a number of inquiries as to whether 
or not any serious study has ever been given 





to establishing some criteria as a reasonable 
work load for trial judges. Even the Ameri- 
can Bar Association, which has statistics on 
just about every phase of traffic court activi- 
ties has, as far as I know, not given much 
thought to this subject. I wish that somebody 
with good judgment would seriously interest 
himself in this problem. 


Joun B. Scott 
Secretary, Alabama State Bar 
Montgomery, Ala. 
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Progress in 
Judicial Administration 


Judge Arthur F. Lederle: 


I was deeply impressed by your article 
“Progress in Judicial Administration” that ap- 
peared in the October Journal of the Ameri- 
can Judicature Society. 


As a practicing lawyer here in New York 
who has had some time-consuming experi- 
ence in matrimonial actions, including the 
never-ending and unrewarding applications to 
compel payment of back alimony, I was de- 
lighted to note from your article that in 
Michigan, at least, it is no longer necessary 
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to file such petitions, that part being taken 
over by the court itself. 

May I impose upon you to advise me to 
whom I can write for further information 
about the Michigan procedure, or better still, 
if you will refer this letter to the proper 
party for reply, I will deeply appreciate it. 

Yes, Judge Lederle, I am convinced that 
not only is your new 1953 Ford a distinct im- 
provement over your 1917 “Tin Lizzie,” but 
that the reforms you described in your 
article have helped to “streamline” the pro- 
cedures in your court. 

Max TACHNA 
110 Williams St. 
New York 38, N. Y. 





The Literature of 





Judicial Administration 











A.B.A. Public Relations 
Manual Is Published 


Public Relations for Bar Associations,’ pub- 
lished last month by the Standing Committee 
on Public Relations of the American Bar 
Association, heralds a new day in the public 
relations of the bar. Not so many years ago 
the attitude of the bar in general toward 
the problems of public relations was one 
largely of indifference and ignorance. The 
past ten or fifteen years have seen a steadily 
rising interest in the field, but widespread 
uncertainty as to just what to do about it. 
A few pioneers went ahead and did the best 
they could, and by their mistakes as well 
as their successes they helped to chart the 
way for others to follow. Now the A.B.A. 
committee has compiled into one convenient 
227-page handbook practically all worth- 
while bar association experience in public 
relations work, along with countless other 
usable ideas gleaned from various sources. 

The purpose of the book is to impress upon 





bar associations and individual lawyers the 
necessity for vigorous, uniform and continu- 
ous public relations activity, and to afford 
bar associations access to public relations 
materials and methods. It opens with a 
general discussion of the problem and appro- 
priate emphasis upon foundation principles — 
right attitudes on the part of individual 
lawyers, constant improvement of the ad- 
ministration of justice, development and 
expansion of legal aid and allied services, 
attention to American citizenship, and atten- 
tion to community activity and responsibility. 
Then follows a section on planning, personnel 
and methods. Detailed attention is given to 
the telling of the lawyers’ story in the various 
media — the press, speakers’ bureaus, radio, 
television, motion pictures, pamphlets, folders 
and mailings, and institutional advertising. 
Other sections deal with the protesting of 
defamatory material, contests and awards, 
and meetings, and a concluding section 
describes a number of outstanding bar public 
relations programs now in operation. 





1. Edited by Richard P. Tinkham, assisted by 
Charles O. Porter and Albert P. Blaustein. Order 
from American Bar Association, 1140 N. Dearborn 


St., Chicago 10, Illinois. Cloth bound, 227 pages, 
$3.00 plus .35 postage and handling. 
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Any book reviewed here or in any other 
issue of this Journal, or any other book in 
the field of judicial administration, may be 
| ordered direct from the American Judica- 

ture Society, 424 Hutchins Hall, Ann 

Arbor, Mich. We will also be glad to 

procure for you, at regular single-copy 
any ol copies of periodicals containing 


any of the articles here listed. ........ 

















The book is profusely illustrated with 
samples of various kinds of literature, photo- 
graphs, etc., and a considerable portion of its 
usefulness will be found to reside in this 
feature. Every page and paragraph is in- 
tensely practical, offering usable ideas and 
materials right on the page, or giving explicit 
directions as to where they may be secured. 

If distribution of this manual is limited to 
bar association officers and employees, only 
half of its purpose will have been served. 
The first half of its job is to stimulate interest 
and activity among rank-and-file lawyers in 
the public relations of their profession, and 
that can take place only if rank-and-file 
lawyers buy it and read it. Those who do 
so will find it fascinating and rewarding. 


* * * The New York City Children’s Court 
is the largest and most complex institution 
of its kind in the half-century history of 
juvenile courts as protectors and helpers 
rather than punishers of childrfen. In a 
three-year survey report? on that court, Dr. 
Alfred J. Kahn of the New York School for 
Social Work declares that it has “only begun” 
to move in the expected direction, and that 
in it the juvenile court concept is largely 
“a dream still unrealized.” 

“The majority of the children before the 
court,” he says, “receive service which does 
not reflect the juvenile court movement's 
aspirations. . . . For many, it is the insensitive 
instrument of an indifferent or hostile social 
world.” 

Criticizing judicial appointments on politi- 
cal and religious bases, Dr. Kahn proposes 
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that judges of the court be nominated by a 
committee representing the bar, education, 
welfare, medicine and mental hygiene. He 
suggests a training period for new judges, 
during which they would read widely on 
professional subjects, visit social agencies and 
associated institutions, and attend case con- 
ferences and court sessions as observers. 
Other recommendations call for better train- 
ing and more pay for probation officers, 
attendants and clerks who deal with children, 
extensive overhaul and strengthening of the 
probation department, expansion of counsel- 
ing, diagnostic and psychiatric services, and 
provision for more facilities such as tempo- 
rary shelter, foster homes and job placement. 


* * * Tt seems almost unbelievable that in 
spite of the vital importance of ethical prob- 
lems to any profession, and especially the 
legal profession, we have waited until 1953 
for a comprehensive and authoritative text 
on the subject. Legal Ethics,’ by Henry S. 
Drinker, chairman of the A.B.A. committee 
for the past nine years, is that book. It 
reviews the history of the bar in England and 
America, and the adoption of canons of 
ethics. It describes the organization and 
operation of the ethics and grievance com- 
mittees of the bar associations, and procedures 
for discipline of lawyers. Then follow chap- 
ters on the lawyer’s obligation to the public, 
to the courts, to his client, and to his profes- 
sional brethren, and a long concluding chap- 
ter on advertising and solicitation. Much 
valuable reference material is included in 
the seven appendices. 


* * * Two recent additions to the list of 
legal periodicals deserve mention here. The 
American Journal of Comparative Law,* 
edited by Professor Hessel E. Yntema and 
published quarterly from the University of 
Michigan law school, will survey trends in 
the laws of other countries that are of in- 
terest from a comparative or international 
point of view, provide expert analysis of the 
principal institutions of public and private 
law the understanding of which is essential 





2. A Court for Children, by Alfred J. Kahn. 
New York, Columbia University Press, 1953. Cloth, 
pp. xxii and 359. $4.50. 

3. New York: Columbia University Press, 1953. 


Cloth, pp. xxii and 448. $4.00. 

4. Subscription $5.00 a year. Address Prof. Hessel 
E. Yntema, Editor-in-Chief, University of Michigan 
Law School, Ann Arbor, Mich. 
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either from the viewpoint of comparative 
legal education or in dealing with problems 
of foreign law, draw attention to the legal 
aspects of problems that arise in connection 
with the foreign commerce of the United 
States and are of special national interest, 
and direct attention to developments that 
deserve attention from the viewpoint of 
comparative law in the related areas of legal 
education, legal theory, sociology of law, 
legal history, and other disciplines. 


* * * The Journal of Public Law* is pub- 
lished semi-annually at Emory University law 
school, Atlanta, Georgia, under the editorial 
direction of Robert R. Thompson. In addi- 
tion to comments on the public law concept 
by a distinguished list of legal educators and 
public figures, the first issue included arti- 
cles on the elements of peace, free speech, 
air mail subsidy, Taft-Hartley, and the 
Japanese peace treaty. There was also a long 
and interesting book section covering 
volumes as diverse as alcoholic beverage 
control and the life of Charles Evans Hughes. 





Other recent books of interest and im- 
portance: 


* * * Civil Procedure of the Trial Court in 
Historical Perspective,® by Professor Emeritus 
Robert Wyness Millar of Northwestern Uni- 
versity Law School. The eighth volume in 
the Judicial Administration Series of the 
National Conference of Judicial Councils. 


* * * Cases on Modern Pleading,’ by 
Charles E. Clark, U. S. circuit judge and 
foremost authority in the field. Continuing 
the wholesome trend away from the histori- 
cal approach in procedural instruction, the 
book will serve equally well as a beginning 
text for teachers who prefer to teach pro- 
cedure as it is and should be rather than as 


it once was, and also as an advanced text to | 


follow preliminary study of common-law 
pleading and the historical background. 


* * * Successful Appellate Techniques,® by 
John Alan Appleman. A very practical ex- 
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position of what its title says it is, includin 
procedural steps, the record and the abstract 
of record, writing and preparation of brief, 
and oral argument. Replete with actual sam- 
ples and illustrations from successful cases. 
By enabling attorneys to better assist the 
judge, this book will help to promote the 
better administration of justice. 


* * * They Escaped the Hangman,’ by 
Francis X. Busch. Third volume in the 
Notable American Trials series, in which a 
distinguished trial lawyer analyzes with a 
happy combination of professional skill and 
popular readability four celebrated twen- 
tieth-century American criminal _ trials — 
Caleb Powers, Albert Patrick, Frances Hall 
and Hans Haupt. Readers will remember the 
two previous volumes in the series, Prisoners 


at the Bar and Guilty or Not Guilty. 


ARTICLES 


“Law Office Public Relations,” by Phil Habermann. 
The Cleveland Bar Assn. Journal, September, 1953, 
pp. 182, 190-191. 

“Public Service of the Modern Bar,” by A. Lincoln 
Lavine. Bar Bulletin (N. Y. County Lawyers Assn.), 
September, 1953, pp. 62-69. 

“What Every Lawyer Should Know About Fixing 
Lawyer’s Fees,” by Frank E. Trobaugh. Illinois Bar 
Journal, August, 1953. pp. 688-696. 

“Legal Aid in Canada: The Need,” by John P. 
Nelligan. The Canadian Bar Review, August-Septem- 
ber, 1953, pp. 752-769. 

“Legal Education,” by O. S. Colclough. The Journal 
of the Bar Assn. of the District of Columbia, October, 

“Justice for the Indigent: The Need for Public 
1953, pp. 491-498. 

Defenders,” by Samuel Rubin. A. B. A. Journal, 
October, 1953, pp. 893-896, 931. 

“The Problem of Free Legal Advice,” by E. D. 
Brewer. The Journa! of the Oklahoma Bar Assn., 
August 29, 1953, pp. 1370-1372. 

“That the Accused Shall be Defended,” by Harned 
Pettus Hoose. Los Angeles Bar Bulletin, September, 
1953, pp. 451-458. 

“How Courtroom Procedure May Be Expedited,” 
by Alexander Holtzoff. Federal Rules Decisions, 
August, 1953, pp. 323-330. 


“Instructions and Argument to the Jury: The De- 





5. Subscriptions $2.00 a year, $1.00 a copy. Ad- 
dress Journal of Public Law, Emory University Law 
School, Emory University, Georgia. 

6. Published for the National Conference of 
Judicial Councils by the Law Center of New York 
University, 1952. Cloth, pp. xvi and 534. 


7. St. Paul: West Publishing Co., 1952. Amer- 
ican Casebook Series. Buckram, pp. xl and 1042. 

8. Indianapolis: Bobbs-Merrill, 1953. Buckram, 
pp. vii and 1081. $17.50. 

9. Indianapolis: Bobbs-Merrill, 1953. Cloth, 301 
pages, $3.75. 
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fense Point of View,” by Welcome D. Pierson. Federal Rules Decisions, September, 1953, pp. 361- 
A. B. A. Journal, October, 1953, pp. 877-880, 942-943. 370. 


“The Legal Profession and Criminal Justice.” by “The Federal Judiciary Today,” by Julius J. 
Robert G. Storey. The Journal of the Bar Assn. of Hoffman. Chicago Bar Record, October, 1953, pp. 
the District of Columbia, October, 1953, pp. 479-490. 21-26. 


“Non-Partisan Selection of Judges,” by Lynn M. 
Ewing. Chicago Bar Records, September, 1953, pp. 
465-471. 
“Pre-Trial Procedure—A Statement of Its Essen- 
tials.” by Alfred P. Murrah. Federal Rules Decisions, 
! October, 1953, pp. 417-446. 
“The Federal Judicial System,” by John J. Parker. 


“The Judicial Process in the United States and in 
France—A Comparative Study,” by Arthur Von 
Mehren. Revista Juridica de la Universidad de Puerto 
Rico, September 1952-April, 1953, pp. 235-265. 

“The Youth Correction Authority,” by Earl T. 
Crawford. University of Kansas City Law Review. 
Summer Issue, 1953, pp. 184-202. 





New Members of the American Judicature Socvety 


CANADA 
LONDON,ONTARIO 
S. E. Weir 


ARKANSAS 
EL DORADO 
Melvin E. Mayfield 
FORT SMITH 
Harry P. Daily 
HOT SPRINGS 
H. A. Tucker 
LITTLE ROCK 
W. E. Beaumont 
Mrs. W. E. Beaumont 
James W. Gallman 
O. D. Longstreth, Jr. 
Guy E. Williams 
MALVERN 
J. C. Cole 
Wendell O. Epperson 
PARAGOULD 
Phil Herget 
SPRINGDALE 
W. G. Howard 
VAN BUREN 
Nelson H. Sadler 


CONNECTICUT 
ANSONIA 

Joseph J. Chernauskas 
BETHEL 

James C. Driscoll, Jr 
BRIDGEPORT 

Charles 8. Brody 

Ralph O. Bruno 

Frederick L. Comley 

George C. Cravatas 

John S. Dawson 

Frederick F. Ehrsam 

Irving Elson 

Samuel Engelman 

Harry A. Goldstein 

James F. Kenney 

James T. Kline 

Edgar W. Krentzman 

Sydney P. Simons 

Romauld J. Zielinski 
DANBURY 

H. LeRoy Jackson 

Thomas A. Keating 

A. Searle Pinney 
DARIEN 

Paul Macdonald 
ESSEX 

James H. Gould 
GREENWICH 

Benjamin Blackford 

Ernest M. Lofgren 

William H. Makepeace 

Mark S. Matthews 

J. Gerald Tobin 
GUILFORD 

George C. Conway 
HAMDEN 

Palmer L. Bevis 


HARTFORD 
F. Michael Ahern 
Austin D. Barney 
Albert 8. Bill 
Wallace R. Burke 
H. Bissell Carey, Jr. 
Thomas C. Chapin 
Charles J. Cole 
W. Arthur Countryman 
Pomeroy Day 
James ¥. Deegan 
John J. Devine, Jr. 
N. B. Eddy 
William M. Greenstein 
William W. Hoppin 
Reubin Kaminsky 
John J. Kenny 
P. Corbin Kohn 
Armand A. Korzenik 
Frederick D. Neusner 
A. A. Ribicoff 
Barclay Robinson 
Valentine J. Sacco 
Arthur H. Schatz 
S. Michael Schatz 
George J. Sherman 
Charles Stroh 
William S. Zeman 


MIDDLETOWN 
Ernest A. Inglis 
Richard C. Parmelee 
Morris Poliner 
Charles W. Snow, Jr. 


MILFORD 
William D. Harlow 
Richard H. Lynch 
Ephraim E. Sinn 

NAUGATUCK 
Henry 8. Marlor, Jr. 


NEW BRITAIN 
Samuel 8. Googel 
Max H. Reicher 
Martin F. Stempien 


NEW CANAAN 
Samuel R. Dorrance 


NEW HAVEN 
Harold E. Alprovis 
Harold J. Bowen 
Frank E. Callahan 
Benjamin M. Chapnick 
Elias Clark 
William J. Cousins 
J. W. Curran 
Anthony A. E. De Lucia 
Harold C. V. Eagan 
John C, Ecklund 
John C, Flanagan 
Clarence A. Hadden 
Charles Henchel 
Donald F. Keefe 
J. Stephen Knight 
John Lashnits 
John E. McNerney 
Edward L. Marcus 


Thomas G. Meeker 
Harold M. Mulvey 
John M. Murphy 
Samuel A. Persky 
David M. Richman 
Samuel C. Schlein 
Louis Shafer 
James OConnor Shea 
Philip R. Shiff 
John R. Thim 
George R. Tiernan 
Harrison F. Turnbull 
NEW LONDON 
Robert P. Anderson 
Merrill 8S. Dreyfus 
Morris Lubchansky 
S. Victor Prince 
NEW MILFORD 
Robert L. Sullivan 
NORWALK 
William J. Sullivan 
NORWICH 
Alfred M. Bingham 
Allyn L. Brown, Jr. 
PLAINVILLE 
L. E. Birdzell, Jr. 
Milton M. Koskoff 
Edward J. McMahon 
RIDGEFIELD 
Reed F. Shields 
SALISBURY 
Donald J. Warner 
STAMFORD 
Morgan P. Ames 
Raymond T. Benedict 
T. Ward Cleary 
Humbert Cofrances 
Melvin M. Dichter 
Alphonse C. Jachimezyk 
John P. Keating 
Walter N. Maguire 
Norris E. Pierson 
Joseph J. Rinaldi 
Benjamin R. Weisberg 
Joseph P. Zone 
TORRINGTON 
Thurston Greene 
John A. Speziale 
WATERBURY 
Michael J. Galullo 
William K. Cole 
Raymond J. Quinn Jr. 
A. Henry Weisman 
WEST HARTFORD 
Harry Silverstone 
WEST HAVEN 
Leon M. Gabriel 
WILLIMANTIC 
Irwin I. Krug 
WINSTED 
Carmine R. Lavieri 


DISTRICT OF COLUMBIA 
WASHINGTON 

William H. Timbers 

Joseph C. Wells 


ILLINOIS 
PEORIA 
James P. Kellstedt 
WILMETTE 
Harold E. Christensen 


MARYLAND 
BALTIMORE 

Louis E. Carliner 

E. B. MeCahan, Jr. 


MASSACHUSETTS 
BOSTON 
Daniel T. O’Connell 


NEBRASKA 
FRANKLIN 

Leon Samuelson 
NEBRASKA CITY 

John L. Mattox 

V. E. Tyler 
OMAHA 

Charles F. Bongarat 


NEW YORK 
BALDWIN 
8S. Walter Frank 
BRONX 
Mortimer Todel 
BUFFALO 
Robert R. Barrett 
David D. Nash 
NEWBURGH 
John T. Mazzeo 
NEW YORK 
G. Wallace Bates 
Robert A. Carroll 
Sheldon D. Elliott 
Donald J. Fortman 
Dickerman Hollister 
RIVERHEAD 
Isidore Scheinberg 


OHIO 


LAKEWOOD 
John R. Williams 


OKLAHOMA 


ADA 

David Busby 
ALTUS 

Robinson and Oden 
BRISTOW 

David H. Loeffler 
CHANDLER 

Dale B. Sutton 
GROVE 

L. V. Beaman 
GUTHRIE 

Merle G. Smith 


HOBART 

R. Place Montgomery 
JAY 

Joe T. Dewberry 
MEDFORD 

William L. Card 
MIAMI 

Arthur G. Croninger 
MUSKOGEE 

Julian B. Fite 
NORMAN 

Person E. Woodall 
OKLAHOMA CITY 

Fisher Ames 

Preslie H. Brown 

Vv. P. Crowe 

William L. Fogg 

John H. Halley 

W. J. Holloway 

A. D. Howell 

William A. Kerr 

Clarence M. Mills 

Kittie C. Steurdevant 

Clyde J. Watts 

Mac Q. Williamson 

W. R. Withington 
OKMULGEEF 

Dale F. Rainey 
PAULS VALLEY 

Joe W. Curtis 
PONCA CITY 

A. T. Biggers 

R. 0. Wilson 
POTEAU 

A. G. Windham 
SEMINOLE 

Homer H. Bishop 
TULSA 

Horace D. Ballaine 

George 8. Downey 

M. D. Dunlop 

J. P. Greve 

Neal E. McNeill, 41. 

Harry D. Page 

J. C. Pinkerton 

Norbert E. Proctor, Jr. 

W. F. Semple 

G. C. Spillers 

Irvine E. Ungerman 
WEWOKA 

Richard 8. Roberts 

Ilugh Roff 


OREGON 
EUGENE 

C, E. Luckey 
GOLD BEACH 

William E. Fuller 
ROSEBURG 

Carl M. Felker 


TEXAS 
WICHITA FALIS 
Jack G. Banner 
Tom G. Glazner 
Paul K. Hyde 
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Dr. Marshall was chaplain of the United 
States Senate at the time of his death in 
1949. The quotation is from the biography 
A Man Called Peter written by his wife, 
Catherine Marshall, and published by McGraw- 
Hill Book Co., New York. 








The test, after all, is not whether 
a certain law is popular, but whether 
the law is based upon fundamental 
justice, fundamental decency and right- 
eousness, fundamental morality and 
goodness. What we need is not law 
enforcement, but law observance. In a 
modern society there is no real freedom 


from law. There is only freedom in law. 


PETER MARSHALL 














